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* On June 21, 2001, the appellant moved to recuse District Judge Thomas K. Moore from the Panel on the

grounds that he has previously ruled as a matter of law ina Trial Division casein a manner that is contrary to her
position here on appea. According to the appellant, any trial judge who has already taken a position should not be
"allowed to sit on the appellate panel that decides this issue" because his earlier decision "causes a conflict that
prejudices the plaintiff's appeal before this panel.” (Mot. for Recusal at 2.) Notably, the appellant cites no authority
for this proposition, no doubt because it is wholly without merit. Although the judges of this Panel do not agree on
the outcome of this appeal, we unhesitatingly agree that the motion to recuse must be denied.
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OPINION OF THE COURT

Hodge, J.

In this apped, we are required to consider whether the employer of an independent
contractor can be liable for injuriesto the independent contractor’ s employee under section 414
of the Restatement (Second) of Torts (“Restatement”). At the close of the plaintiff's case, the
Territorial Court granted the defendant’ s Rule 50 motion for judgment as a matter of law,
holding that section 414 of the Restatement does not allow the employee of the independent
contractor to maintain an action for damages againg the employer of the independent contractor.
The court also ruled that the plaintiff failed to present any evidence to establish the defendant-
landowner’ s liability under section 343 of the Restatement. For the reasons set forth below, we
will reverse.

L. FACTS AND PROCEDURAL HISTORY

On October 24, 1996, Anita Figueroa ("Appdlant™), a diner worker for United Ogden
Services ("United Ogden”), fell near asdad bar at the Port-a-Kamp cafeteria on the premises of
Hess Oil Virgin Islands Corporation ("HOVIC"). United Ogden is an independent contractor
hired by HOVIC to provide cleaning and laundry services, and to maintain the Port-a-Kamp
cafeteria AsUnited Ogden’'s employee, Figueroawas charged with restocking the salad barsin
the cafeteria, preparing salads for the next shift, and generdly maintaining the area around the
sadlad bar. On October 24, 1996, while on afifteen-minute break, Figueroa |eft the cafeteria’s

kitchen area and walked through the dining areato the soda machines. On the way back to the
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kitchen, she dipped on water that had accumulated on the floor where a hose running from the
salad bar had dipped from its drain. She sustained injuries to her wrist, leg and back.

Figueroa brought this negligence action againg HOVIC, asserting various theories of
ligbility, including the tort of negligent exercise of retained control as set forth in Restatement
section 414. At the close of Figueroa’'s evidence presented at tria, HOVIC moved for judgment
as amatter of law on the ground that plaintiff had failed to establish a claim upon which relief
can be granted. The trid judge granted HOVIC' s motion and dismissed the action. Thistimely
appeal followed.

IL. DISCUSSION

A. Jurisdiction and Standard of Review.

This court has appellate jurisdiction to review judgments and orders of the Territorial
Court in dl civil cases. V.l. Cobe ANN. tit. 4, 8 33 (1997 & Supp. 2001); Revised Organic Act
of 1954 § 23A." We exercise plenary review over atrial court’ s judgment as a matter of law.

Carty v. Hess Oil Virgin Islands Corporation, 42V .1. 125, 78 F. Supp. 2d 417 (D.V.l. App. Div.

1999).

148 U.S.C. § 1613a. The complete Revised Organic Act of 1954 isfound at 48 U.S.C. §81541-1645 (1995),
reprinted in V1. CODE ANN ., Historical Documents, Organic Acts and U.S. Constitution at 73-177 (codified as
amended) (1995 & Supp. 2001) (preceding V.. CODE ANN. tit. 1) ["Revised Organic Act"].
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B. Liability for the Negligent Exercise of Retained Control under Restatement §

414.

The appdlant was employed by United Ogden, an independent contractor hired by
HOVIC to operate and maintain the cafeteria, and to provide personnel for laundry and janitorial
services. Pursuant to its contract, HOVIC provided all necessary equipment while United Ogden
was responsible for preparing and serving all mealsin the cafeteriaand for cleaning and
maintaining the dining and kitchen areasin accordance with HOVIC's standards. HOVIC
repaired and modified the floor area of the cafeteria, instaled white tiles on the floor and
provided and installed the salad bars and draining mechanisms. At trid, Plaintiff relied upon the

Restatement (Second) of Torts sections 343%, 343A3, 413*, 414°, and 416°. Thetrid court

2 Section 343 of the Restatement, Danger ous Conditions Known to or Discoverable by Possessor, provides:
A possessor of land is subject to liability for physical harm caused to his invitees by a condition on the land,
if, but only if, he (a) knows or by exercise of reasonable care would discover the condition, and should
realize that it involves an unreasonable risk of harm to such invitees, and (b) should expect that they will
not discover or realize the danger, or will fail to protect themselves against it and (c) failsto exercise
reasonable care to protect them against the danger. RESTATEMENT (SECOND) OF TORTS 8 343 (1977).

% Section 343A of the Restatement, Known or Obvious Dangers, provides:

(1) A possessor of land is not liable to his invitees for physical harm caused to them by any activity or
condition on the land whose danger is known or obvious to them, unless the possessor should anticipate the
harm despite such knowledge or obviousness. (2) In determining whether the possessor should anticipate
harm from a known or obvious danger, the fact that the invitee is entitled to make use of public land, or of
the facilities of a public utility, is afactor of importance indicating that the harm should be anticipated.
RESTATEMENT (SECOND) OF TORTS 8§ 343A (1977).

4 Section 413 of the Restatement, Duty to Provide for Taking of Precautions Against Dangers Involved in Work

Entrusted to Contractor, provides:
One who employs an independent contractor to do work which the employer should recognize as likely to
create, during its progress, a peculiar unreasonablerisk of physical harm to others unless special
precautions are taken, is subject to liability for physical harm caused to them by the absence of such
precautions if the employer (a) failsto provide in the contract that the contractor shall take such
precautions, or (b) failsto exercise reasonable care to provide in some other manner for the taking of such
precautions. RESTATEMENT (SECOND) OF TORTS § 413 (1977).
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granted HOVIC’s motion for judgment as a matter of law on the plaintiff’ s claims based on
sections 413, 414 and 416, relying on Monk v. V.1. Water & Power Authority, 32 V.1. 425, 53
F.3d 1381 (3d Cir. 1995) for the propostion that an independent contractor’s employees may not
sue the contractor’s employer under any provision of Chapter 15 of the Restatement (Second) of
Torts.

1. Monk v. Virgin Islands Water & Power Authority

In Monk, the Court of Appeds for the Third Circuit considered “whether the word
‘others,” insection 413 . . . encompasses an independent contractor’ s employees.” Monk, 53
F.3d at 1390. After extendve analyds, the court concluded that, under Virgin Islands law,
“employees of an independent contractor are not included within the protection of ‘others’ under
the peculiar risk provisions of Chapter 15 of the Restatement.” Monk, 53 F.3d at 1393
(emphasis added). Therefore, with respect to Plaintiff’ s peculiar risk claims, premised on

sections 413 and 416 of the Restatement, the trial court correctly applied Monk. Figueroa

contends, however, that the trid court erred in relying on Monk to dismiss her claim under

® Section 414 of the Restatement, Negligence in Exercising Control Retained by Employer, provides:
One who entrusts work to an independent contractor, but who retains the control of any part of the work, is
subject to liability for physical harm to others for whose safety the employer owes a duty to exercise
reasonable care, which is caused by his failure to exercise his control with reasonable care. RESTATEMENT
(SECOND) OF TORTS § 414 (1977).

® Section 416 of the Restatement, Work D angerous in Absence of Special Precautions, provides:
One who employs an independent contractor to do work which the employer should recognize is likely to
create during its progress a peculiar risk of physical harm to others unless special precautions are taken, is
subject to liability for physical harm caused to them by the failure of the contractor to exercise reasonable
care to take such precautions, even though the employer has provided for such precautions in the contract or
otherwise. RESTATEMENT (SECOND) OF TORTS § 416 (1977).
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section 414, negligent exercise of retained control, because that section is not a peculiar risk
provison. We are thus faced with the question of whether the reasoning and analyss of Monk
was properly applied by the trid court to bar the plaintiff’s section 414 claim.

2. Chapter 15 of the Restatement (Second) of Torts, Monk, and Virgin Islands Law

Chapter 15 of the Restatement (Second) of Torts covers the liability of an employer of an
independent contractor for injuries caused to others by the acts or omissions of the contractor.
See Resatement div. 2, ch. 15, a 369. The first provison, section 409, recites the generd rule
of non-ligbility: “General Principle. Except as stated in sections 410-429, the employer of an
independent contractor is not liable for physica harm caused to another by an act or omission of
the contractor or hisservants” Restatement 8 409. Thus, sections 410 through 415 describe
those situations in which an employer may nevertheless be liable for injuriesto others caused by
the contractor.’

Of these exceptions, the Monk court clearly limited its anaysis to the meaning “ of
‘others under the peculiar risk provisions of Chapter 15 of the Restatement.” Monk, 53 F.3d at
1393 (emphasis added). Asthe court stated, its “holding extends to actions under the direct

liability provisions of section 413, as well as the vicarious ligbility provisions of sections 416

and 427" dealing with the doctrine of peculiar risk. Monk, 53 F.3d at 1394. Thus, it is clear that

"The Dissent makes much of the fact that chapter 15 appliesonly to injuries caused by the independent contractor,
explaining that “it cannot be over-emphasized” that section 409 provides the general rule of nonliability, and is
applicable where the contractor is negligent. Thisis correct; however, what is much morerelevant in this case is
that, section 414 applies where the injury “is caused” by the hirer’s “failure” in other words, where the hirer caused
the injury through his negligence. See Restatement § 414.
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Monk did not extend to section 414 of the Restatement (Second) of Torts because that sectionis
not a peculiar risk provision.

In arecent decision, Gass v. Virgin Islands Tel. Corp., 149 F.Supp.2d 205 (D.V.l 2001),°
the trial divison of thiscourt held that the employee of an independent contractor may not sue
his employer’ s employer under section 414 because Monk “impliedly eliminaed the presence or
absence of circumstances of peculiar risk as a factor to be considered’. Id. a 220 (emphass
added). We are unpersuaded by this reasoning and find it to be an insufficient basis for rejecting
what we find to be settled law in this jurisdiction—namely, that one who undertakesto perform
an affirmative duty will be liable for his own negligence.’

Monk’s holding was specificaly limited to the peculiar risk provisions of Chapter 15 and
was heavily influenced by Cdifornia law. In particular, the Cdifornia Supreme Court decision
Privette v. Superior Court, 21 Cal. Rptr.2d 72, 854 P.2d 712 (Cal. 1993), was heavily relied
upon. That case held that an employee of a contractor may not sue the hirer of the contractor

under either version of the peculiar risk doctrine, that is, under either section 413 or section 416.

Privette, 21 Cal. Rptr. 2d 72, 854 P.2d 712 (Cal. 1993); see also Toland v. Sunland Housing

® This case was brought to the attention of the court by Appellee pursuant to V.I. R. App. P. 22(i) which provides, in
relevant part, that when significant authorities come to the attention of a party after argument, but before a decision,
that supplemental citation may be offered for consideration by the court.

° The Dissent argues that it is a “ mischaracterization of section 414,” to say that liability “ does not depend on the
conduct of the independent contractor.” (Dissent at section I.) In reality, that section clearly provides for direct
liability, thatis, liability for one’s own negligence. This conclusion iscompelled by the language of section 414
itself, which incorporates all of the elements of negligence into its terms. Section 414 requires that the employer
“owes aduty,” and that it was his “failure to exercise” “reasonable care” that “caused” the “harm.” This language
exactly mirrors the elements of common law negligence and when they are proven, the tortfeasor will be liable.



Figueroa v. HOVIC
D. C. Civ. App. No. 1999-011
Memorandum
Page 8
Group, Inc., 18 Cd.4"™ 453, 464 n. 2; 955 P.2d 504 (1998); Camargo v. Tjaarda Dairy, 25 P.3d
1096 (Cd. 2001) (gpplying the peculiar risk andyss of Privette to section 410, negligent hiring,
and holding hirer not liable for the negligent performance of a hired contractor for injuriesto the
contractor’s employees). When considering a hirer’ s liability under the peculiar risk provisions,
the courts congstently distinguished the issue before them from the tort theory set forth in
section414. Toland, 955 P.2d at n. 2 (holding that the “grant of review did not extend to and
therefore we do not decide . . . whether Privette . . . would preclude an employee of an
independent contractor from seeking tort recovery from workplace injuries under the theory of
section 414”); Camargo, 25 Cal. 4th at 1245, n. 2 (concluding that the consideration of section
410 should “not be read as having prejudged” application to section 414). Asthe California
Supreme Court explained, Privette’s conclusion simply does not extend to section 414.%°
Hooker v. Dept. of Trans., 27 Cd.4th 198, 115 Cal.Rptr.2d 853, 38 P.3d 1081 (2002).

Hence, thereis smply no basisin law, to hold that one who hires an independent
contractor cannot be held liable for his own negligence outside of the ‘peculiar risk’ arena. To

the contrary, common law principles of negligence allow injured parties to recover against

anyonewho fails to carry out their affirmative dutieswith due care. This court declines to follow

In Hooker v. Dept. of Trans., 27 Cal.4th 198, 115 Cal.Rptr.2d 853, 38 P.3d 1081 (2002), the Supreme Court of
California considered whether an employee of a contractor could sue the hirer of a contractor for the tort of negligent
exercise of retained control as set forth in section 414. The court held that a hirer may beliable to an employee of a
contractor under section 414 where the hirer retained control and exercised that control in a manner that
affirmatively contributed to the injury. “Imposing tort liability on a hirer of an independent contractor . . . is
consistent with the rationale of [California] decisions in Privette, Toland, and Carmago because the liability of the
hirer in such acaseisnot ‘in essence ‘vicarious' or ‘derivative’ inthe sense that it derives from the ‘act or omission’
of the hired contractor.” Id. at 205 (emphasisin original).
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Gass, and to undertake such a sweeping change in the tort law of thisjurisdiction, especially in
light of the local law, which dlows an injured employee to sue any person reasonably
responsible for hisinjuries.™ Accordingly, asto its andysis and reasoning relating to section
414, Gass is rejected.

While there may be some temptation to follow Gass, and extend Monk to all of the
provisions of Chapter 15, there are valid reasons for not extending Monk s holding beyond those
cases involving a peculiar risk. In discussing Chapter 15 of Restatement, the Monk court could
have provided that an employee of an independent contractor could never sue an employer of the
independent contractor thereunder. The Monk court did not; rather, it carefully framed its entire

discussion around the ‘ peculiar risk’ provisions.*? In addition, the ‘four fundamental reasons

cited by the Monk court all relate to, or refer to, the doctrine of peculiar risk.

1 See 24 V.1.C. 88 263, 263a and 284 (b).

2 Tort law has always treated injuries involving ultrahazardous activities and those involving peculiar risks of harm,
differently from other torts. See Rylands v. Fletcher, L.R. 3 H.L. 330 (1868) (giving rise to modern strict liability for
abnormally dangerous activities); RESTATEMENT (SECOND) OF TORTS § 520.

3 The court stated “[a] second and related (to the first) reason why courts have barred employees from recovering
against their employer’s employer is that such liability is not necessary to achieve the original aims of the doctrine

of peculiar risk¥a” Monk, 53 F.3d at 1392 (emphasis added). For its third reason or justification, the court stated,
“the economic system permitsworkers who presume to undertake dangerous work to bargain for an enhanced

reward for assuming the danger.” Id. at 1393 (emphasis added). Finally, the court observed that “Courts point out
that employers need not be held liable to employees of an independent contractor under the peculiar risk provisions
of Chapter 15 of the Restatement because other remedies exist besides worker’s compensation.” Id. Also,
essentially all of the cases relied on by the Monk Court deat only with the peculiar risk provisions of sections 413,
416 and 427. See Privette v. Superior Court, 21 Cal. Rptr.2d 72, 854 P.2d 712 (Cal. 1993) (en banc) and cases cited
innote 37.
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Thus, in Carty v. Hess Oil Virgin Islands Corporation, 42V .1. 125, 78 F. Supp. 2d 417
(D.V.l. App. Div. 1999), this court held that section 414 imposes a duty on the employer where
the claim involves an employee of an independent contractor. /d. at 420. Inso ruling, the court
confirmed that Monk does not apply to section 414, but is limited to the peculiar risk provisons
of Chapter 15.* Significantly, that holding is consisent with our holding today.

The doctrine of peculiar risk is premised on the broader rule of vicarious liability. The
doctrine was meant to ensure that, when a landowner hired an independent contractor to do
dangerous work, people who were injured would not have to depend on the contractor’s
solvency in order to receive compensation. See Hooker, 27 Cal.4th at 204; see also Privette, 854
P.2d at 694. Today, those injuries would be the subject of worker’s compensation law whenever
the injured person is an employee of the tortfeasor, so one could conclude that the solvency issue
has been resolved in those cases

It isin this sense tha the peculiar risk provisions provide for derivative liability for a

hirer of an independent contractor—that is, liability for another’s negligence. Thisistrue even

with respect to section 413, which appears to provide for direct liability.*> Courts have

* That Monk islimited to the peculiar risk provisionsisalso evident from the decision itself. The court began by
observing that sections 413, 416 and 427 adopt the ‘peculiar risk doctrine.” The court then noted that the American
Law Institute only “incorporated this doctrinein . . . certain provisions of Chapter 15.” Monk, 53 F.3d at 1390. That
isto say, not all of Chapter 15 pertains to the peculiar risk doctrine.

'* The court in Gass, and HOVIC in this case, makes much of the Monk court’s statement that this holding extends
to actions under the direct liability provision of section 413, as well as the vicarious liability provisions of sections
416 and 427. Monk, 53 F.3d at 1393. The court stated that the same reasoning applied in both instances and cited
Privette for that proposition. InToland v. Sunland Housing Group, Inc., 18 Cal. 4th 253 (1998), the California
Supreme Court explained that, although peculiar risk liability under section 413 is deemed ‘direct,’ itis“in essence
‘vicarious' or ‘derivative' in the sensethat it derives from the act or omission of the hired contractor, because it is
the hired contractor who has caused the injury by failing to use reasonable care in performing the work.” Toland,
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explained that the conclusion that peculiar risk isrooted in vicarious liability “is unaffected by
the characterization of the doctrine as ‘direct’ liability.” Toland, 955 P.2d at 261 (internal
quotations and citations omitted). Therefore, although Monk purportsto consider direct ligbility,
it redly only precludes liability based on the peculiar risk doctrine set forth in section 413 and
416.%°

Peculiar risk anaysisis conceptually distinct from traditional negligence andysis. while
negligence and section 414 involve afailure to act with reasonable care, peculiar risk liability
functions more as a strict liability principle resulting from a variety of policy considerations.
Peculiar risk doctrine provides for ligbility even when a defendant is not personaly negligent
and does not cause an injury. Rather, the defendant’ s liability is derivative or vicarious of the
acts of another, and is not related to any duty of his own. Thus, the doctrine dlows courtsto
impose liability on landowners even when they utilized independent contractors to perform
dangerous work and denied that one could limit their own liability by shifting the duty of careto

another. Inthisway, the peculiar risk doctrine has helped to ensure that persons who were

injured by dangerous actives have recourse, in the event that the independent contractor is

955 P.2d at 265. The California Supreme Court has clearly stated that such conclusion does not apply to actions
under section 414. In fact, ‘ the rationale of Privette and Toland would bar forms of direct liability that are not
derivative of the independent contractor’ s negligence but instead is based on the hirer’ s own affirmative conduct.”
Villafana v. Camco Pacific Construction Co., 91 Cal App. 4th 189, 110 Cal. Reptr. 2d 170 (2001). “Tothe contrary,
the liability of the hirer in such [aretained control] case is direct in a much stronger sense of that term.” Hooker, 27
Cal.4th at 212.

' The Monk court indicated that the employee would have other remedies, such as liability based on latent defects
ontheland. Monk, 53 F.3d at 1393. This clearly anticipates, and provides for, situations where an employer would
be liable to his subcontractor’s employees in other than peculiar risk situations.
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insolvent. See Monk, 53 F.3d at 1390. Thus, in a sense, the courts have determined that
landowners should be liable, even if the person who was actually negligent was beyond their
control, i.e. anindependent contractor; and, thisis why the peculiar risk provisons, set forthin
the Restatement, are utterly distinguishable from section 414.

In contragt, the section relied upon by Appellant does not depend on the conduct of the
independent contractor. Section 414 provides for liability for an employer’s own negligence
where he retains sufficient control over the operative details of the work. Therefore, Monk’s
prohibition does not apply to section 414 cases, and the congderations underlying Monk do not
affect liability arising under that section because such negligence is based on the hirer’s own
failure to exercise reasonable care in his retained control duty that formsthe basis of liability.
Thus, when considering section 414, acourt need not consider whether it is better policy to
charge the hirer with another’ s negligence, holding him responsible for the contractor’ s failures,
because, in the case of section 414 liability, the hirer is actually negligent. Hooker, 27 Cal.4th at
211-13 (liability is not derivative where hirer contributes to injuries, liability is warranted).

Simply stated, the direct liability of section 414 does not result from the same sort of
policy consderations underlying peculiar risk liability, i.e. ensuring that those injured by
dangerous activities had recourse. Because the peculiar risk provisions are “in essence
vicarious,” Toland, 955 P.2d at 265, in that, they are rooted in and reflect, historical

congderations, Monk does not bar forms of direct ligbility that are not premised on those same
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considerations and, which, by definition, are not derivative of the independent contractor’s
negligence. Villafana, 110 Cal. Reptr. 2d 170 (2001).

Significantly, when taken together with workmen' s compensation law, the application of
the peculiar risk doctrine “produces the anomalous result that a nonnegligent person’ sliability
for an injury is greater than that of the person whose negligence actually caused the injury.”
Privette, 854 P3.d at 698. It waslargely in responseto this perceived inequity that the courts
have attempted to extend workmen’ s compensation immunity to the employer’ semployer;
noting, that it was the employer’s employer who was probably paying for the workmen’'s
compensation insurance. Even the Special Note, cited by the Monk court,'” rests squarely on the
conclusion that workers compensation laws, which protect the independent contractor from suit
by his employees, should likewise protect the independent contractor’ s employer sincethat party
is indirectly bearing the cost of the insurance premiums. Monk, at 1390-1391.

While intuitively thisreasoning is persuasive, it cannot be reconciled with current Virgin

Islands law. Unlike many jurisdictions, where these “equity” considerations may be controlling,

the statutory law and public policy of this jurisdiction compe a different result.’® Therefore, we

" However, recognizing “alack of uniformity on the issue, particularly because of the effect of the various state
workers’ compensation acts’ that note was never adopted. See Monk, 53 F.3d at 1391 (citing 39 A.L.l. Proc. 244-49
(1962)). While Special N otes may provide interpretative information, only those portions of the Restatements
approved by the American Law Institute provide the rule of decision in cases and only absent local law to the
contrary.

'8 Although the Gass Court noted that to allow the employee to recover under section 414 would produce the same
inequitable result, it too fails to consider that, inthe Virgin Islands, that “result” has been expressly approved by the
Legislature. Compare Gass, 149 F. Supp. a 219 with Nieves v. Hess, 819 F.2d at 1237 (quoting Bill No. 498, 16th
Legislature (1986) (attached explanation)).
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cannot ignore the mandate of the Legislature and gpply the “equity” condderations set forthin
Monk, which are the only justifications for extending this sort of immunity beyond the peculiar
risk provisions to which they are more directly applicable.

The Legidature of the Virgin Idands has rgected this very ‘equity’ argument. The
Legidature has expressy and extensively considered whether an employer’s employer could be
liable to a subcontractor’ s employees and have said yes. This s true notwithstanding the fact
that the primary employer is in asense immune from suit because of workers compensation
policy.

At one time, courts in this jurisdiction held that the exclusivity of the workers
compensation remedy also prohibited suit againgt a secondary employer. See Vanterpool v. Hess
Oil Virgin Islands Corp., 766 F.2d 117 (3d Cir. 1985), cert. den. 474 U.S. 1054 (1986). The
L egislature of the Virgin Idands, which already allowed an injured worker to sue any third
person, other than his employer, responsble for hisinjuries (24 V.1.C. § 263), reacted promptly
to the District Court’s ruling in Vanterpool, adding a new section to Title 24 of the Virgin
|slands Code providing:

It shall not be a defense to any action brought by or on behalf of an employee,
that the employee at the time of his injury or death, was the borrowed, loaned,
or rented employee of another employer. Any oral or written agreement
between an employer and an employee which makes the employee the

borrowed, loaned or rented employee of another employer shall be null and
void as being againg the public policy of this Territory.
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24 V.1.C § 263a. Thissection worked to aolish the borrowed servant doctrine in the Virgin
Idands, and clarified that a secondary employer is not immune from suit smply because the
primary employer is protected under workmen’'s compensation.

To further bolster its position, the Legidature subsequently amended the exclusive
remedy provision of theworkers compensation satue adding a new subsection that provides on
its face for the relationship between a subcontractor’ s employees and the subcontractor’s hirer:

For purposes of this section, a contractor shall be deemed the employer of a

subcontractor’s employees only if the subcontractor fails to comply with the

provisions of this chapter with respect to being an insured employer. The

“gatutory employer and borrowed servant” doctrine are not recognized in this

jurisdiction, and an injured employee may sue any person responsible for his

injuries other than the employer named in a certificate of insurance issued

under section 272 of thistitle
24V .1.C. § 284 (b) (emphassadded). Under this new subdivision (b) of section 284, it is clear
that an employee of a subcontractor can sue the subcontractor’s employer unlessthe
subcontractor is not, itself, insured. The amendment is not limited to those cases involving
borrowed employees; rather, it clearly addresses “contractors’ and “ subcontractor’ s employees”

and denies the hirer of an independent contractor immunity from suit where the subcontractor is

insured for workmen’'s compensation. *

' While Figueroa does not claim that she was a borrowed or loaned employeeg, this statutory amendment is highly
relevant where, as here, the parties discuss workers' compensation law in support of their interpretation of the
Restatement. Specifically, where some Courts have noted that it may be inequitable not to immunize the employer
of an independent contractor, this Court is compelled to respond, noting that in this jurisdiction, even where another
company indirectly bears the costs of workers' compensation insurance, they are not immunized from suit as a
result.
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If there were any doubt asto the purpose of the amendment, the Official Note attached to
the bill removed such doubt entirely. The explanation attached to the bill provided in relevant
part that:

Thisbill is needed to assist person [sic] who are injured whileonthe job . . . .

This need arises because the courts have been interpreting Section 284 of Title

24 of the Workmen's Compensation Act to grant immunity not only to a

worker’simmediate employer, but also to secondary employers athough the

Legislature never intended immunity for these secondary wrongdoers.

Take a stuation where a[contractor’s| employee isinjured at Hess. Under the

present law, the Courts say our Legidature intended not only to grant

immunity to the injured worker’s employer [ ], but dso to Hess. The Bill

would avoid that. ... [I]f the [contractor’s] employee isbadly hurt as aresult

of the negligence of Hess, and the employee has collected . . . workmen's

compensation benefits, [ | ie can sue Hess.
Bill No. 498, 16th Legidlature (1986) (attached explanation) (emphasis added). Thisisaclear
statement of the public policy of the Virgin Idands. 1t permits an injured employee to suethe
hirer of his employer without any limitation or defense even where the employee was merely an
indirect employee of his employer’s hirer, and even though the hirer may ultimately bear the

costs of hisworkers compensation insurance premium.®

Only the employer actually named in the workers' compensation certificate is protected

from suit and the “injured employee may sue any other person responsible for hisinjuries” 24

V.1.C. § 284(b) (emphassadded). Thereisnothing to indicate that the words “sue any other

#The amendment, as clarified by the relevant legislative history, instructs that the rationale set forth in the Special
Note to the Restatement, or any other theory or defense, is inapplicable where its effect is to preclude an employee
of an independent contractor from suing the hirer of that contractor. Section 414 may therefore be used by such an
employee to impose liability on HOVIC, as the owner of the premises, for its negligence.
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person responsible’ in section 284(b) exclude employers of independent contractors. Tothe
contrary, the limitation to those “named in the certificate’ isaclear statement that thereisno
such limitation with respect to those not listed, i.e. employers of independent contractors,
statutory employers, borrowed employers, or employers of arented employee of another
employer. See 24 V.I.C. 88 263a & 284(b). These legidative enactments comprise local laws,
which preclude reliance on the Restatement’ s unadopted special note or other interpretations to
the contrary. 1V.I.C. 8 4. Interestingly, thisis precisely the sort of conflict with local workers
compensation law anticipated by the American Law Institute when it regjected the Special Noteto
the tentative draft of the Restatement.

Thus, an injured employee of an independent contractor may sue the employer of the
independent contractor under the provisions of section 414, if that employer isnot named in the
worker’s compensation certificate, and that person’s negligent conduct caused the employee’s
injuries. 24 V.I.C. 88 263 & 284(b). We must therefore conclude that an injured employee may
sue anyone other than his employer whose conduct caused hisinjuries.

Accordingly, Appellant may sue HOVIC under section 414 for HOVIC' sliability for its

own negligence in performing any of the duties retained by HOVIC.? See Carty, 78 F. Supp. 2d

2| ike the Supreme Court of California, who addressed this issue Hooker v. Dept. of Trans., 27 Cal.4th 198, 115
Cal.Rptr.2d 853, 38 P.3d 1081 (2002), decided after oral argument was heard in this case, we decline to extend the
peculiar risk analysis to the direct liability tort of negligent exercise of retained control.

22 Interestingly, HOV IC may have also been required to insure the safety of the cafeteria, as a place of employment,
where Appellant worked and where employees had their meals, pursuant to 24 V.1.C. § 35(c). Naturally, if it was so
required, HOVIC must use care in performing those duties.
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at 420, n. 9. Because Monk did not address section 414, it is not dispositive and does not bar
Appellant’s claim based thereon. Further, to the extent that the unadopted Specia Noteto the
Regaement isinterpreted in such away asto render it incongstent with the law of this
jurisdiction, it does not control. Therefore, the tria court erred in its dismissal of the plaintiff's

section 414 claim in reliance on Monk.

3. Retained Control.

The Restatement provides that one who retains control of any part of the work, is subject
to liability for harmthat is caused by his failure to exercise his control with reasonable care.
Restatement (Second) of Torts 8§ 414. Although thetrial court rejected liability based on section
414 of the Restatement (Second) of Torts, it nevertheless made findings concerning HOVIC's
level of retained control to determineif such control subjected HOVIC to liability to the
plaintiff. The court concluded that it did not, and in so doing, erred.

Control is not predicated upon the day-to-day activities of a general overseer. It involves
amore intricate involvement in the work to be done and may be established by showing that the
employer retained adegree of control over the manner in which the work isto be done.® In
Hood v. Hess Oil Virgin Islands Corp., 650 F. Supp. 678 (D.V.l. 1986), the court applied that

measure of control test where HOV I C retained control over safety aspects of the job. The court

2 “|t is not enough that [an employer] has merely ageneral right to order the work stopped or resumed, to inspect its
progress or to receive reports, to make suggestions or recommendations which need not necessarily be followed, or
prescribe alterations and deviations¥a . There must be such aretention of aright of supervision that the contractor is
not entirely free to do the work in his own way.” RESTATEMENT (SECOND) OF TORTS § 414, cmt. c.
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found that HOVIC should be responsible for any harmful consequences that result fromits
negligent exercise of that control. Hood, 650 F. Supp. at 680. The court also acknowledged that
although "control is a factual issue to be resolved by the jury . . . [it] must grant summary
judgment in favor of HOVIC. . . if [the plaintiff] fails to produce evidence creating a genuine
issuefor trial." Id. Therefore, where an employer assumes affirmative duties, directsthe
method of performance of those duties, or offers specific ingruction regarding the manner of
performance, he may be liable when he exercisesthat control without due care. See id., see also
Hooker v. Dept. of Trans., 27 Ca.4th 198 (2002); Moloso v. Alaska, 644 P.2d 205 (Alaka
1982).

To determine whether there was sufficient control to subject HOVIC to liability, both the
contract and any affirmative exercise of control arerelevant. Here, HOVIC retained more than a
mere cursory level of control in the manner in which United Ogden conducted business. The
evidence presented at trial showed that HOVIC expressly assumed affirmative duties with
respect to safety in the workplace, and thereby retained sufficient control to be hed ligble when
it faled to perform those duties with care. See Hooker v. Dept. of Trans.; see also Moloso, 644
P.2d 205 (Alaska 1982).

HOVIC provided and supplied the sdad bars to be used by United Ogden. HOVIC
repaired the floor and installed the defective drains and draining devices. HOVIC ingtaled the
white floor tiles that were indiginguishable from clear water. In other words, Plaintiff contends

that HOVIC provided an unsafe work place, the cafeteria. Since United Ogden could only use



Figueroa v. HOVIC

D. C. Civ. App. No. 1999-011

Memorandum

Page 20

the equipment and facilities provided by HOVIC, HOVIC thereby controlled the manner in
which United Ogden carried out its obligations under the contract and, to the extent that it failed
to do so with care, may have affirmatively contributed to the plaintiff’ sinjuries.

Additionally, HOVIC employed safety experts, conducted walk-throughs, and created a
Safety and Heath Policy that set forth adetailed description of HOVIC' s affirmative duties. The
policy expresdy provided that HOVIC would monitor for compliance with the policy and “shall
inall aspects of operations provide a safe and healthy working environment for its employees,
contractors, and customers[.]” (J.A. Vol. Il at 536 (emphasis added).) Clearly, this evidences
supervisory “control” over the manner in which United Ogden did its work, being far in excess
of what one would ordinarily exercise over an independent contractor. Therefore, pursuant to
the Restatement, HOVIC must exercise those duties with care.

The issue of the degree of retained control is one of fact. Many factors may be relevart,
and therefore the issueis bedt left to a jury. Where Appellant provided enough evidenceto
support the genuine issue of control over United Ogden by HOVIC, judgment as a matter of law
isimproper. Hence, this case will be remanded to the tria court for further determinations

congstent with this holding.
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C. Restatement (Second) of Torts §§ 343 and 343A.

The trial court also rejected Figueroa's argument that HOVIC is subject to liability for
her injuries in its capacity as a “possessor of land.” Inrejecting FHgueroa's claim, the court
indicated tha Restatement sections 343 and 343A impose liability “if, but only if” a possessor of
land has knowledge of, or has discovered, adangerous condition. The court found that "there
was no evidence . . . indicating knowledge or discovery of the condition by the defendant.” (J.A.
Vol. I. at 20

Section 343 of the Restatement subjects a possessor of land to liability for known or
discoverable dangers when he realizes, or should realize, that the danger presents an
unreasonable risk of harm, and when he should expect that his invitees will not realize that
danger, or that they will fail to protect themselves. Knowledge of a danger may be either actual
or congructive, and theissue of whether a danger is ‘known’ is a question of fact. Jackson v.
Topa Equities, 41 V1. 338, 393 (D.V.l. 1999). Inthiscase, the trial court found that there was
no evidence of actual knowledge on the part of HOVIC. However, becausethe trid court did
not consider whether HOV I C had constructive knowledge of the dangerous condition, that is,
whether it should have known, its section 343 andysis was incomplete.

Further, although it is sometimes a defense that the invitee also knew of the danger, that
does not necessarily cut-off liability in this case. While one is not ordinarily liable for obvious
dangers on hisland, he remains liable where an invitee does not fully appreciate the threat and

gravity of the danger or when the possessor can articipate that the invitee will be harmed despite
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the obviousness of the danger. Restatement 343A. Thisis because invitees, such asa
contractor's employees, have theright to be protected, even againg 'known or obvious' dangers
when harm should have been anticipated. Jackson v. Topa Equities Corp., 41V .l. 338 (D.V.I.
1999). Sections 343 and 343A clearly charge HOVIC with the responsibility of knowing of the
potential risksto invitees on its land especially those created by its equipment.

In this case, Ms. Mackay, a safety expert, testified that HOVIC should have provided a
safer set-up for the salad bar area. She indicated that the salad carts and hoses should have been
secured. Of the three salad bars, only one had a hose that was firmly attached to the drain in the
floor. (JA.Vol. | a 197.) Thistestimony was corroborated by Doreen Barnes, who indicated
that the smaller sdad bar had a sealed-in hose. (JA. Vol. | a 197-198))

Further, the testimony indicated that the salad bars moved with a mere bump to the cart.
When bumped, the hose would come out of the six-inch drain and water would spill on the floor
unnoticed. Significantly, the safety expert testified that the contrast of a clear liquid on the light
colored or white floor tiles would make it difficult for aperson to be avare when the floor is
wet. (JA.Vol. Il at 368-373.)

Finally, HOVIC conducted safety walk-throughs and ingpections of the premises. These
ingpections were performed by persons who should have been able to detect the danger of the
conditions in the salad bar area. (J.A. Vol. Il at 431.) The salad bars themselves were provided
by HOVIC. Thus the evidence was sufficient to sugges that the dangerous conditions were

discovered by HOVIC, or that they would have been discovered through the exercise of ordinary
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diligence. A reasonable jury could have concluded that HOVIC knew of the need to firmly
secure the hoses.

Therefore, dthough one might argue that United Ogden employees could aso have
known that the salad bar sometimes drained onto the floor, such knowledge does not necessarily
cut off HOVIC sduty to use careto protect them. To the contrary, an invitee entersland upon
the “implied representation” that the land is safe, and she may expect carein the ingpection of
theland. Restatement 343, comment b. Where repairs are required, an invitee may expect that
those repairs be done properly. Id. Thisis particularly true where the possessor has expresdy
promised to provide a safe work environment. (J.A. Vol. Il at 536.)

There was enough evidence from which ajury could find actual or constructive
knowledge of the potential for the salad bar to leak and of the need to safely dispose of water
fromthe melted ice. If so, it was up to HOVIC, as possessor, to cure that risk. Where it fails to
do so, or where it does so in amanner insufficient to protect an invitee, it may beliable.
Accordingly, the triad court improperly denied liability under sections 343 and 343A.

1. CONCLUSION

Where sufficient indiciaof control are shown, the issues of control and due care in an
action involving injury to an employee of an independent contractor, pursuant to Restatement
(Second) of Torts § 414, are for the fact finder. At trial, the court should have allowed the issue
of control by HOVIC over United Ogden, its employees, and the area of the Port-a-Kamp

cafeteriato be submitted to the jury. Additionaly, Anita Figueroa is not barred from suing
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HOVIC for her injuries under Resatement (Second) of Torts 88 343 and 343A. Accordingly,
the Territorial Court’ s Judgment as a Matter of Law in favor of HOVIC will be Reversed; and

the case Remanded for proceedings congstent with this opinion.

ENTERED this 16th day of April, 2002.

FOR THE COURT:

/s/
Rhys S. Hodge
Territorial Court Judge
Sitting by Designation

ATTEST:
WILFREDO MORALES
Clerk of the Court

By: Deputy Clerk



Moore, J., dissenting.

Because the enpl oyees of an independent contractor are not
"ot hers" who can avail thenselves of the exception to enpl oyer
non-liability set forth in section 414, and because | agree with
the trial judge that the plaintiff presented no evidence to
sustain her claimunder sections 343 or 343A, | respectfully
di ssent.

I. The Employer's Liability Under Section 414

Fromthe Court of Appeals' decision in Monk v. Virgin
Islands Water & Power Authority, 32 V.. 425, 53 F.3d 1381 (3d
Cir. 1995), the trial judge bel ow soundly derived the proposition
that an i ndependent contractor's enpl oyees nmay not sue the
contractor's enployer under any provision of chapter 15 of the
Restatenent. The majority, on the other hand, reads Monk as not
only limted to the peculiar risk provisions of chapter 15, but
al so as sonehow i ncapabl e of this ineluctable extension.
According to the majority, the reasoning of Monk cannot be
extended to section 414 because that section cannot be
characterized as one involving peculiar risk. And, the
majority's analysis goes, limting Monk to the peculiar risk
provisions is predeterm ned by barriers both inherent in the
concept of "peculiar risk"”™ and the Virgin Islands Legislature's

rejection of the "borrowed enpl oyee" doctrine as a defense to
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enployer liability. Yet the majority never explains what it is
about the nature of "peculiar risk"™ that serves under Monk to
shield fromliability the enployer who deals in work presenting
peculiar risks (sections 413, 416 and 427), while exposing to
l[iability the enpl oyer who deals in only ordinary risks of harm
to the contractor's enpl oyees (section 414). Further, the
maj ority makes no attenpt to reconcile with its decision how
section 411, another provision of chapter 15 grounded on ordinary
negl i gence and not peculiar risk, has been held by the California
Suprene Court to prohibit a contractor's enployee from suing the
enpl oyer for ordinary negligence in selecting the contractor.
The significance of this om ssion stens fromthe majority's heavy
reliance on another decision of the California Supreme Court for
its interpretation of section 414.

Finally, the najority's reliance on the Legislature's
nodi fication of the workers' conpensation act by abrogating the
borrowed enpl oyee doctrine in 1984 at 24 V.1.C. § 263a, and
addi ng 284(b) in 1986 is utterly m splaced. The ngjority
apparently would like to characterize HOVIC as Figueroa's
"secondary enployer” who is not imune fromsuit just because
United Ogden, her "primary enployer,"” is protected by workers'

conpensation. There is absolutely nothing in the record to even
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suggest that United Ogden | oaned Figueroa to HOVIC to work in the
Port-A-Kanp cafeteria or that she was otherw se HOVIC s direct
enpl oyee. Figueroa was the enpl oyee of United Ogden, plain and
sinple. Her only relation to HOVIC is that she worked for United
QOgden, whom HOVI C enpl oyed to do certain work. Even the majority
recogni zes that section 263a, by its very |anguage, refers only
to borrowed enpl oyees as defined therein. That section therefore
cannot apply to Figueroa. The workers' conpensation provisions
do not create tort causes of action for injured enployees and the
anmendnents sinply renoved the "borrow ng" or "secondary enpl oyer™
fromthe exclusive renedy provisions of section 284. Since
Figueroa is not HOVIC s borrowed enpl oyee and HOVIC i s not

Fi gueroa's "secondary enpl oyer," these provisions have nothing to
do with the facts of this case. 1In any event, the mpjority's
attenpt to rely upon 24 V.1.C. 88 263a and 284(b) to give
Fi gueroa a cause of action agai nst HOVI C under section 414 has
al ready been forecl osed by Monk itself.

In my view, the very structure and purpose of chapter 15
presupposes that the enpl oyee of the independent contractor is
never to be included in the class of persons referred to as

"others" or "third persons” or "another" throughout the various

sections. Because the majority gives short shrift to the overal



Figueroa v. HOVIC

Civ. App. No. 1999-011
Moore, J., dissenting
Page 4

structure of chapter 15, | begin by providing an overvi ew of the
general lack of liability of the enpl oyer of an independent
contractor for the negligent acts of that contractor or its
servants. It will then be clear that the majority's statenents,
that section 414 "does not depend on the conduct of the
i ndependent contractor,” that "[t]he doctrine of peculiar risk is
prem sed on the broader rule of vicarious liability," and that
"the peculiar risk provisions provide for derivative liability
for a hirer of an independent contractor—that is, liability for
anot her’s negligence,” are sinply m scharacterizations of section
414, or indeed any, section of chapter 15, including its peculiar
risk provisions. It will be just as clear that Figueroa has no
claimto the exception to the general rule of non-liability
enbodied in section 414 in the context of Monk and Virgin Islands
Law.

A. Restatement Chapter 15 — Statutory Construction

Chapter 15 of the Second Restatenment of Torts sets forth the
general rule of non-liability of the enployer for the negligent
acts and om ssions of its independent contractor, and then
conpiles in several sections the circunstances in which the
enpl oyer of an independent contractor can neverthel ess be held

liable for injuries to others caused by the negligence of the
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contractor and its enpl oyees. See RESTATEMENT ( SECOND) OF TorTs di V.
2, ch. 15, at 369 [hereinafter "Restatenent"]. The first
provi sion, section 409, sets forth the general rule of non-
ltability of the enployer for the negligence of its independent
contractor:
General Principle. Except as stated in 88 410-429, the
enpl oyer of an independent contractor is not liable for

physi cal harm caused to another by an act or oni ssion
of the contractor or his servants.

Rest at enent 8§ 409 (enphasis added).? It could not be nore
clearly stated that the negligence of the independent contractor
or its servants is a precondition for the application of all and
any of the exceptions to non-liability recited in sections 410

t hrough 429. Thus, the majority's statenent that section 414 is
"utterly distinguishable fron the peculiar risk sections (e.g.,
sections 413 & 416) in that section 414 "does not depend on the
conduct of the independent contractor” is utterly w thout

foundation and sinply wong. (Maj. op. at 12.)

2 The first comment defines "independent contractor” as "any person who

does work for another under conditions which are not sufficient to make him a
servant of the other." See Restatement § 409 cmt. a. Observe that this very
first comment describes the quasi-enployment relationship addressed by the
chapter, one to which the ordinary principles of respondent superior do not
apply, but for which certain |limted exceptions can nonethel ess be invoked for
i mposing liability against the independent contractor's enployer. This
comparative reference to a true enployment relationship continues throughout
chapter 15.
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Simlarly, there is no basis in either logic or chapter 15

to define "others" one way for the peculiar risk provisions,
i.e., as excluding the independent contractor's enpl oyees, and
anot her way for section 414, i.e., as including the independent
contractor's enployees. The comment to section 409 makes no such
di stinction:

In general, the exceptions may be said to fall into

three very broad categories:
1. Negligence of the enployer in selecting,

instructing, or supervising the contractor.
2. Non-del egabl e duties of the enployer, arising out

of sone relation toward the public or the particul ar
plaintiff.
3. Work which is specially, peculiarly, or

"inherently" dangerous.
Restatenent § 409 cnt. b. The persons protected by the
exceptions to the general rule do not vary fromcategory to
category; the "others" or "another" are the same whether the
enpl oyer's negligence in hiring, instructing, or supervising the
contractor, non-del egable duties, or peculiarly or inherently
dangerous work, are involved. The exceptions sumarized in

sections 410-429 are only differentiated by personal fault
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(direct liability) or lack of fault on the part of the enployer
(vicarious liability).?

By the comon definition and nmeaning of words, the servant
or enpl oyee of the contractor cannot be "another" injured "by an
act or om ssion of the contractor or his servants.”" The servant
hersel f cannot be the "other"” she harnms. Equally, the contractor
cannot be the "other"” harnmed by itself or one of its servants,
whi ch neans that a servant who is injured by a co-worker also
cannot be "anot her" because the act of its servant is inputed to
the contractor. A fortiori, the wording of the phrase "liable
for physical harm caused to another by an act or omi ssion of the
contractor or his servants” in section 409 excludes the
contractor and its servants fromthe coverage of chapter 15.
Section 409 thus clearly refers to "another" as someone ot her
than the servant/enpl oyee of the contractor. The very |anguage
of section 409's general principle of non-liability cabins the
scope of chapter 15 to third-party "others"” who are strangers to
the contract and rel ati onship between the enpl oyer and the

i ndependent contractor.

= The sections are categorized under topic 1, "Harm Caused by Fault of

Enpl oyers of I ndependent Contractors," or topic 2, "Harm Caused by Negligence
of a Carefully Selected Independent Contractor,"” discussed in text infra.
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Because section 414 is an exception to section 409's general
rule, it necessarily incorporates the unequivocal distinction
bet ween "another" and the contractor's servant as stated in
section 409. Even without the analysis of the Court of Appeals
for the Third Crcuit in Monk, Figueroa has no cause of action
agai nst HOVIC as United Ogden's servant/enpl oyee under section
414 or any other exception to the general rule of non-liability
set forth in chapter 15. Figueroa of course retains whatever
causes of action she m ght have agai nst HOVI C based on HOVIC s
own negligence as set forth in other provisions of the
Rest at enent, such as sections 343 and 343A if she is an invitee
on the property of the contractor's enployer. This statutory
construction is confirmed by the | anguage perneating chapter 15.

The exceptions to the general rule of non-liability as
stated in sections 410 through 429 of chapter 15 are divided into
two topics: "Topic 1. Harm Caused by Fault of Enpl oyers of
| ndependent Contractors™ (direct liability) and "Topic 2. Harm
Caused by Negligence of a Carefully Sel ected | ndependent
Contractor"” (vicarious liability). Topic 1, sections 410 through
415, covers those situations in which the enployer's own fault,
al t hough not sufficient by itself for a cause of action agai nst

t he enpl oyer, neverthel ess contributes to and joins with the
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negl i gence of the contractor to cause harmto another. Again,

any fault of the enployer is in addition to the negligence of the

contractor or the contractor's servants. The introductory note
to topic 1 nakes this clear.

The rules stated in this Topic are principally
inportant if, as is often the case (see 8 409), the
work entrusted to the contractor is such that the
enployer is not answerable for the negligence of the
contractor which makes the work inadequate, or which
consists of the inproper manner in which the contractor
and his servants performthe operative details of the
work. In such a case, the enployer's liability nust be
based upon his own personal negligence in failing to
exerci se reasonable care . . . to enploy only
contractors conpetent to do the work with reasonabl e
assurance of safety to others (see 8§ 411); . . . to
exerci se reasonable care to provide for the taking of
such precautions, either by the contractor whom he
enpl oys or otherw se, as in advance are recogni zabl e as
necessary to enable the work to be safely done (see 8§
413); to exercise with reasonable care such contro
over the doing of the work as he retains to hinself
(see 8 414). . . . If the enployer fails to exercise
care in any one of these particulars and thereby causes
injury to others to whom he owes a duty of care, he is
answer abl e because of his personal fault.

Restatenent, div. 2, ch. 15, topic 1, introductory note, at 371
(enphasi s added).

Sections 416 through 429 nake up topic 2 and address those
situations in which the enployer, regardless of its fault, is
vicariously liable for the negligence of its carefully selected

i ndependent contractor.
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The rules stated in the follow ng 88 416-429, unlike
those stated in the preceding 88 410-415, do not rest upon
any personal negligence of the enployer. They are rules of
vicarious liability, making the enployer liable for the
negli gence of the independent contractor, irrespective of
whet her the enployer has hinself been at fault. They arise
in situations in which, for reasons of policy, the enpl oyer
is not permtted to shift the responsibility for the proper
conduct of the work to the contractor. The liability
i mposed is closely anal ogous to that of a naster for the
negl i gence of his servant.

The statenment commonly made in such cases is that the
enpl oyer is under a duty which he is not free to delegate to
the contractor. Such a "non-del egabl e duty” requires the
person upon whomit is inmposed to answer for it that care is
exerci sed by anyone, even though he be an i ndependent
contractor, to whomthe performance of the duty is
entrusted. Such duties have been recognized in a series of
exceptions to the "general rule” of non-liability stated in
8§ 409, which are stated in the follow ng Sections [416-429]
in this Topic.

Restatenent div. 2, ch. 15, topic 2, introductory note, at 394
(enmphasi s added). Even under these vicarious liability
exceptions, it is always and necessarily the negligent act or

om ssion of the contractor that triggers the potential liability
of the enpl oyer.

"' Peculiar' does not mean that the risk nust be one which is
abnormal to the type of work done, or that it nmust be an
abnormal ly great risk. It has reference only to a special,
recogni zabl e danger arising out of the work itself." Restatenent
8 413 cnt. b. These "peculiar risk"” provisions are found in both

the direct liability sections of topic 1 and the vicarious
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l[iability sections of topic 2. It is only for those vicarious
l[iability sections in topic 2 that peculiar risk in itself
provi des derivative liability. By chapter 15 s definition of
direct liability, the peculiar risk doctrine, in and of itself,
sinply does not provide "for derivative liability for a hirer of
an i ndependent contractor -- that is, liability for another’s
negl i gence" under section 413, as the mpjority would have us
believe (wthout citing any authority or reference to the
Restatenent). (Maj. op. at 10.) The very first coment to
section 413 elimnates any possibility that a peculiar risk al
by itself can be the basis for the enployer's direct liability:
This Section states the rule as to the liability

of the enployer who fails to provide in the contract,

or in sone other manner, that the contractor shall take

the required precautions. As to the liability of the

enpl oyer who does so provide, see [vicarious |iability]

§ 416 [in topic 2].
Restatenent 8§ 413 cnt. a. Since Monk's ruling involved "peculiar
ri sk" provisions fromboth topics, nanely, the direct liability

section 413 and the vicarious liability sections 416 and 427,

they are reproduced in the margin.?®

® Direct liability section 413 is titled: "Duty to Provide for Taking of

Precauti ons Agai nst Dangers Involved in Work Entrusted to Contractor."

One who enpl oys an independent contractor to do work
which the enployer should recognize as likely to create,
during its progress, a peculiar unreasonable risk of
physical harmto others unless special precautions are
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B. Restatement Chapter 15, Monk, and Virgin Islands Law

In 1975, then-Chief Judge Alneric L. Christian held that the
term"others" does not include the enpl oyees of the i ndependent
contractor in the situations involving "peculiar risk"” and
"speci al danger" covered by the vicarious liability provisions of
sections 416 and 427 of topic 2 of chapter 15 of the Restatenent.
See Munson v. Duval, 11 V.l. 615, 630-33 (D.V.l. 1975). I n 1985,
this ruling was expanded to include all the direct liability

provi sions of chapter 15. See Gibson v. Sullivan Trail Coal Co.,

taken, is subject to liability for physical harm caused to
them by the absence of such precautions if the enployer
(a) fails to provide in the contract that the
contractor shall take such precautions, or
(b) fails to exercise reasonable care to provide in
some ot her manner for the taking of such precautions.

Vicarious liability section 416 is titled: "Wrk Dangerous in Absence of
Speci al Precautions.”

One who enpl oys an independent contractor to do work
whi ch the empl oyer should recognize as likely to create
during its progress a peculiar risk of physical harmto
ot hers unl ess special precautions are taken, is subject to
liability for physical harm caused to them by the failure of
the contractor to exercise reasonable care to take such
precautions, even though the enmployer has provided for such
precautions in the contract or otherw se

Vicarious liability section 427 is titled: "Negligence as to Danger
I nherent in the Work."

One who enpl oys an independent contractor to do work
involving a special danger to others which the enployer
knows or has reason to know to be inherent in or normal to
the work, or which he contenplates or has reason to
contenmpl ate when making the contract, is subject to
liability for physical harm caused to such others by the
contractor's failure to take reasonabl e precautions agai nst
such danger.
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21 V.. 374, 377, 608 F. Supp. 390, 392 (D.V.1.) ("[T]he rule in
this territory [is] that an enpl oyee of an independent contractor
is not included in the class of persons protected in Chapter 15,
Rest atenment of Torts, (Second)."), aff'd, 782 F.2d 1028 (3d Cr
1985). O particular significance is that the plaintiff in
Gibson proceeded under a retained control theory under section
414, the sane direct liability provision of chapter 15 that
Fi gueroa rai ses here. See id. at 375, 608 F. Supp. at 391
(referring to the plaintiff's factual assertions with respect to
"t he degree of supervision and control retained by [the defendant
enpl oyer] over the work in progress").

As noted by the Court of Appeals in Monk, later Virgin
I sl ands courts "attenpted to limt such holdings to situations in
whi ch the enpl oyers were sued under a vicarious liability
theory." Monk, 53 F.3d at 1390 n.24 (citing, e.g., Henry v. Hess
0il V.I. Corp., Civ. No. 1987-345, slip op. at 24 (D.V.l. St.
Croix Div. Feb. 7, 1991)). The Court of Appeals observed that
"while the Virgin Islands courts agree that enployers cannot be
hel d vicariously liable to enpl oyees of their independent
contractor, they are divided on whether such enpl oyees can sue
the enpl oyers for their direct negligence based on Chapter 15 of

the Restatenent."” I1d. The Court of Appeals resolved this



Figueroa v. HOVIC

Civ. App. No. 1999-011
Moore, J., dissenting
Page 14

division in our cases by holding expressly that there is no
distinction between the direct liability exceptions to enpl oyer
non-liability based on the enployer's fault, e.g., section 413,
and those vicarious liability exceptions grounded only on the

I ndependent contractor's negligence, e.g., sections 416 and
427.2%" There is nothing in Monk's logic or |anguage to restrict
the rational of its holding to section 413 only. Contrary to the
maj ority's suggestion here, there is no inference to be drawn
fromthe fact that the Monk court did not give an advisory

opi nion "that an enpl oyee of an independent contractor could
never sue an enpl oyer of the independent contractor thereunder.”
(See maj. op. at 9.) The Court did not do so because it only had
before it the peculiar risk provisions of sections 413, 416 and

427.

2 Therefore, the post-Monk decisions of the Appellate and Trial Divisions

of the District Court appearing to resurrect, without analysis or explanation,
a distinction between the direct and vicarious liability provisions of chapter
15 cannot withstand analysis (even though | did not dissent in carty and

aut hored Ibrahim.). See Carty v. Hess 0il V.I. Corp., 42 V.l. 125, 130 n.9

78 F. Supp. 2d 417, 420 n.9. (D.V.1. App. Div. 1999) ("Wile an enployer of an
i ndependent contractor cannot be vicariously liable to an independent
contractor's enployees, direct liability for the employer's own negligence is
not so barred."); Ibrahim v. Virgin Islands Water & Power Auth., Civ. No.
1992-227, 1996 U.S. Dist. LEXIS 22548, at *5-6, *9-10 (D.V.l. St. Thomas-St.
John Div. June 28, 1996) (allowi ng an enmpl oyee of an independent contractor to
sue the contractor's enployer under section 414 by inmplicitly relying upon the
invalid distinction between direct and vicarious liability nade in severa

pre- Monk deci sions).
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In holding that the enployer is not liable to its
contractor's enpl oyees under section 413, the Court of Appeals
joined courts in the majority of other jurisdictions that have
hel d that an enployer is not liable to its contractor's enpl oyees
under the peculiar risk provisions of chapter 15, i.e., sections
413, 416, and 427. See Monk, 53 F.3d at 1391-92 & nn.28 & 30-31
(citing state and federal cases). The Court of Appeals held that
enpl oyees of an independent contractor are not "others" protected
by the peculiar risk provisions of chapter 15, regardl ess of
whet her the provision at issue is one providing for direct
liability or vicarious liability. See id. at 1393.

Just like the District Court Trial Division's 1985 Gibson
deci sion, Monk is founded on the reasoning of an unadopted
special note to chapter 15 of the tentative draft of the Second
Restatenent. See Gibson, 21 V.|. at 376-77, 608 F. Supp. at 392,
Monk, 53 F.3d at 1390-91.%® As observed by the special note, at
the tine of the drafting of the second Restatenent, the enployee
of the independent contractor was not protected in the mgjority

of jurisdictions by any of the exceptions stated in chapter 15.

3 The court in Monk also found persuasive the reasoning of courts in the

majority of jurisdictions that also relied on the unadopted special note to
hold that the contractor's enployees cannot sue the enployer under the
peculiar risk provisions of chapter 15. See Monk, 53 F.3d at 1391-94.
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[1]t is still largely true that the [contractor's

enpl oyer] has no responsibility to the contractor's
servants. One reason why such responsibility has not
devel oped has been that the worknman's recovery i s now,
with relatively few exceptions, regul ated by workmen's
conpensation acts, the theory of which is that the

i nsurance out of which the conpensation is to be paid
is to be carried by the workman's own enpl oyer, and of
course premuns are to be cal cul ated on that

basis. . . . [l]t has not been regarded as necessary
to inpose [third-party] liability upon one who hires
the contractor, since it is to be expected that the
cost of the worknen's conpensation insurance will be

i ncluded by the contractor in his contract price for
the work, and so wll in any case ultinately be borne
by the defendant who hires him Again, when the
Sections in this Chapter speak of liability to
"another"” or "others,” or to "third persons,” it is to
be understood that the enpl oyees of the contractor, as
wel | as those of the defendant hinself, are not

i ncl uded.

ResSTATEMENT ( SECOND) oF TorTs ch. 15, special note, at 17-18
(Tentative Draft No. 7, 1962) [hereinafter "Special Note"].?°
Foll owi ng the reasoning of this special note, as well as
vari ous el aborations by courts in other jurisdictions, the Court
of Appeals in Monk concluded that it would be "inequitable" for
the workers' conpensation schenme to protect the independent
contractor, but not the contractor's enployer, from enpl oyee

| awsui ts under chapter 15, particularly when the enployer is

2 Al t hough the special note was not ultimately included in the final draft

of the Restatement, the majority of jurisdictions, including the Court of
Appeals in this one, have adopted its reasoning in their interpretations of

the provisions of chapter 15.
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indirectly paying the cost of the workers' conpensation prem uns.
See Monk, 53 F.3d at 1392; see also, e.g., Privette v. Superior
Ct., 854 P.2d 721, 728 (Cal. 1993) (en banc) ("[T]he 'principal’
who hires an i ndependent contractor should be subject to no
greater liability "than its [independent contractor] agent,'
whose exposure for injury to an enployee is |imted to providing
wor kers' conpensation insurance.") (citation onmtted)); Toland v.
Sunland Hous. Group, Inc., 955 P.2d 504 (Cal. 1998) (expressly
extendi ng Privette' s reasoning to bar enpl oyee suits under
section 413). As expl ained by Monk, the exclusive renedy of
wor kers' conpensati on should equally protect the contractor's
enpl oyer, who indirectly funds the cost of workers' insurance
coverage through the contract price. See Monk, 53 F.3d at 1392.
It bears noting that the Trial Division of this Court decided
Gibson in 1985, after the Legislature's abrogation in 1984 of the
"borrowed enpl oyee doctrine." The Court of Appeals |ikew se did
not find that this nodification of the Virgin Islands workers
conpensati on scheme had any relevance to its determ nation of the
nmeani ng of "others” in chapter 15 when it deci ded Monk in 1995.
Further followi ng the reasoning of the special note, Monk
poi nted out that enployees of independent contractors, as

invitees of a | andowner enployer, can still sue for injuries
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caused by latent defects in the land or for "known or obvious"”
dangers whose harnms the | andowni ng enpl oyer shoul d have
anticipated, even if the enployees are precluded from bringing
suit under the provisions of chapter 15. See id. at 1393 (citing
Rest at enent 88 343, 343A; Tauscher v. Puget Sound Power & Light
Co., 635 P.2d 426, 430 (Wash. 1981) (en banc); Special Note at
17-18). In this way, the Court of Appeals reaffirnmed the earlier
reliance by the Trial D vision of this Court on the special note
when it held in Gibson that "an enpl oyee of an independent
contractor is not included in the class of persons protected in
Chapter 15, Restatenent of Torts, (Second)." See Gibson, 21 V.I.
at 377, 608 F. Supp. at 392.

C. Beyond Monk

| do not agree with the najority that Monk's reasoni ng was
or nust be limted to the peculiar risk provisions of chapter 15.
Bot h section 413 and section 414 (indeed, all of chapter 15's
provi sions) are prem sed on sone personal fault of the contractor
and its enpl oyees. That section 413 involves a peculiar risk of
harm whi l e section 414 involves only an ordinary risk of harm
does not change the fact that both sections involve work
entrusted to the contractor for which "the enployer [HOVIC] is

not answerable for the negligence of the contractor [United
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Qgden] . . . which consists of the inproper manner in which the
contractor and his servants performthe operative details of the
work." See Restatenent, div. 2, ch. 15, topic 1, introductory
note, at 371. Simlarly, there is no |logical distinction between
theories of liability that are both, in sone sense, fornms of
derivative liability —the one based on the negligent enployer
who fails to provide special precautions for peculiarly risky

wor k, which the contractor perforns in a neqgligent manner, see

id. 8 413, and the other based on the enployer who fails to
exercise with reasonabl e care sone retai ned control over the

safety aspects of the work to be done, which the contractor

perforns in an unsafe manner, see id. 8 414. Bot h t heori es

precondition any liability of the enployer on the negligence of
the contractor or its servants.

In a recent Trial Division decision, | carefully exam ned
t he hol di ng and anal ysis in Monk and concl uded that the enpl oyee
of an i ndependent contractor is not an "other" under section 414
for the sane reasons that Monk bars enpl oyee suits under the
peculiar risk provisions. See Gass v. Virgin Islands Tel. Corp.,
149 F. Supp. 2d 205, 219 (D.V.lI. 2001). In Gass, | reasoned
that, by rejecting a categorical distinction between direct and

vicarious liability, Monk set the stage for extending its
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reasoni ng and analysis to other direct liability provisions not
involving peculiar risk. This is because no matter how nuch the
majority would like to believe otherw se, the enployer's
l[iability under section 413 is prem sed on sone fault of its own,
irrespective of the peculiarly risky nature of the work the
enpl oyer hired the independent contractor to do. Since there is
no |l onger any distinction in this jurisdiction between the at-
fault enployer and the "faultl ess" enployer under the exceptions
to non-liability set out in chapter 15, | concluded in Gass that
it "would make no sense whatsoever"” to shield fromliability the
at-fault enployer who hires out work posing peculiar risks to its
contractor's enpl oyees (section 413), and yet not to shield the
negl i gent enpl oyer who deals in work posing only ordinary risks
of harm" See id. at 218. It remains ny position that such a
result would be not only illogical, but also unfair.

It cannot be over-enphasi zed that chapter 15 first sets
forth the general rule that an enployer will not be l|iable for
t he negligence of its independent contractor. See Restatenent 8§
409. This general rule flows logically fromthe fact that the
i ndependent contractor is not the enployer's servant, and thus is
outside the control and supervision of the enployer. See id.

cnt. a (defining "independent contractor" as "any person who does
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wor k for another under conditions which are not sufficient to
make hima servant of the other"); id. 8 220 (defining "servant"
for purposes of respondeat superior). Not unlike the policies
animating the principle of respondeat superior, the exceptions
set forth in chapter 15 were devel oped to include as potentially
Iiabl e the enpl oyer of an independent contractor who is to sone
degree involved in the circunstances creating the unreasonabl e
ri sk of harm caused by the negligence of its independent
contractors. See id. 8 409 cnt. b. In this way, the provisions
of chapter 15 provide a basis for holding the enployer liable
when work it hires a contractor to do causes injury to a person
who does not have any connection with the relationship or to have
had the opportunity to bargain for encountering the risks
i nvol ved.

The definitive i ndependence of the contractor is illustrated
by section 414 itself. That section, entitled "Negligence in

Exerci sing Control Retained by Enployer," provides:

One who entrusts work to an i ndependent contractor, but
who retains the control of any part of the work, is
subject to liability for physical harmto others for
whose safety the enployer owes a duty to exercise
reasonabl e care, which is caused by his failure to
exercise his control with reasonable care.
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Id. 8 414. Under section 414, the control retained by the
enpl oyer that potentially subjects it to liability is not
sufficient to render the independent contractor a servant for
whose acts the enployer will be vicariously |liable under the
doctrine of respondeat superior. See id. 8 414 cnt. a ("The
enployer may . . . retain a control less than that which is
necessary to subject himto liability as master."). Instead,
enployer is liable for sone fault of its owmm in failing to
reasonably exercise the limted control it has retai ned over
doing a part of the work which causes the injury.

In order for the rule stated in this Section to
apply, the enployer must have retained at |east sone
degree of control over the manner in which the work is
done. It is not enough that he has nerely a general
right to order the work stopped or resumed, to inspect
its progress or to receive reports, to nmake suggestions
or recomendati ons whi ch need not necessarily be
foll owed, or to prescribe alterations and
deviations. . . . There nust be such a retention of a
right of supervision that the contractor is not
entirely free to do the work in his own way.

Id. § 414 cnmt. c¢c. Nevertheless, the fault attributed to the

enpl oyer under these circunstances is still secondary to the

t he

negl i gence of the independent contractor, which is the i medi ate

cause of the harmand is a precondition for the application of

any of the provisions of chapter 15.
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As | stated in Gass and restate here, the analysis in Monk
applies equally to bar suits by enpl oyees under section 414.
First, "[i]t is as consistent with the purposes of the Virgin
| sl ands wor kers' conpensation act to interpret . . . the word
"others" in section 414 as excluding the independent contractor's
enpl oyees as it was for Monk to so interpret the peculiar risk
provisions." Gass, 149 F. Supp. 2d at 219. The goal of workers
conpensation, nanely, to relieve enpl oyers and enpl oyees of the
burden of civil litigation without inpairing the purpose of
provi di ng pronpt paynent to injured enployees without regard to
fault, is no nore conprom sed by barring enpl oyee suits under
section 414 than by barring such suits under section 413. See
Chinnery v. Government of the Virgin Islands, 865 F.2d 68, 71 (3d
Cr. 1989), quoted in Monk, 53 F.3d at 1393-94. Second, "to
al l ow the enpl oyee to recover agai nst the independent
contractor's enployer . . . under section[] 414 would produce the
sanme 'inequitable and anomal ous result as under the peculiar
risk provisions." Gass, 149 F. Supp. 2d at 219 (citing Privette
854 P.2d at 727-28). This is so because to allow an enpl oyee
such as Figueroa to sue for injuries caused by United Ogden's
negligence in performng work HOVI C contracted out to United

Cgden woul d give Figueroa greater rights and renedies as an
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enpl oyee of HOVIC s contractor than she would have if she had
worked directly for HOVIC. Figueroa clearly could not sue HOVIC
if HOVIC had hired her to take care of the salad bar at its Port-
A- Kanp cafeteria and anot her HOVI C enpl oyee had negligently
allowed the water to pool on the floor. It would be both

i nequitable and a circunvention of the Virgin |Islands workers
conpensation schene to all ow Figueroa to sue HOVI C sinply because
HOVI C chose to contract out work involving risks of only an
ordinary nature. The lack of any evidence that any control HOVIC
retai ned nmay have contributed to United Ogden's negligent acts or
om ssions that in turn caused Figueroa's injuries only serves to
hi ghli ght the inequity and circunmventi on.

The majority's inplication that | would hold that "one who
hires an i ndependent contractor cannot be held liable for his own
negl i gence outside of the 'peculiar risk' arena" is at best a red
herring. (Maj. op. at 9 (enphasis in original).) As | have
di scussed above, ny opinion in Gass is in full accord with the
tort law of the Virgin Islands. Thus, followng Gass is not "to
undertake . . . a sweeping change in the tort law of this
jurisdiction.™ (1d.) Wile the |ocal workers' conpensation |aw
allows an injured enpl oyee to sue any person reasonably

responsible for his injuries, it does not create a substantive
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basis for the lawsuit, contrary to the majority's inplication
(See id. at 15.) The worker still nust have a cause of action by
which to hold the contractor's enployer legally responsible, and
section 414 sinply does not provide one.

| enphasi ze that construing section 414 as not giving the
contractor's enpl oyee a cause of action in no way affects the
availability of tort actions to the enployee for harm caused by
her contractor's enployer and occurring outside the enpl oyer-
contractor relationship. The enpl oyee has presumably bargai ned
for economc reward in exchange for encountering the risks
associated with the work. See Monk, 53 F. 3d at 1393 ("'[T]he
econoni ¢ system permts workers who presune to undertake
dangerous work to bargain for an enhanced reward for assum ng the
danger."'") (citation omtted)). She cannot fairly be presuned to
have bargai ned for encountering risks conpletely unrelated with
the work being perforned under the contract and whi ch have
nothing to do with the provisions of chapter 15.

For exanple, if, while within the scope of her enpl oynent
with United Ogden, Figueroa had been struck and injured by a
vehicle driven by a negligent HOVI C enpl oyee, nothing in section
414 or the other provisions of chapter 15 would prevent her from

suing HOVIC and its driver for the harmcaused by the driver. O
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to bring it closer to honme, say a HOVI C enpl oyee, whil e picking
up a take-out salad at the Port-A-Kanp cafeteria for his boss,
negligently sticks out a leg and trips Figueroa as she passes by.
That Figueroa is not an "other" who can sue HOVI C under section
414 for harm caused by the negligence of United Ogden has not hing
to do with her cause of action against HOVI C under the doctrine
of respondeat superior for the negligence of the HOVI C enpl oyee
who tripped her. To preclude enployee suits under section 414
woul d be to hold that the enployer will not be subject to
liability when the contractor's own negligent act or omssion in
the course of performng the contract causes harmto one of the
contractor's own workers. %

D. Further Observations and Other Jurisdictions

Al t hough the analysis in Monk as extended by Gass is
convi nci ng enough, | add the follow ng observations. First,

Monk's analysis is founded on the unadopted special note, which

0 Contrary to the majority's assertion, such a holding would be wholly

compatible with the Virgin Islands workers' compensation scheme, which

provi des for enployee suits against "responsible" third parties. See 24
V.1.C. 8§ 263. Section 263 provides that an enployee entitled to workers
conmpensation benefits and whose injury "has been cause[d] under circunstances

maki ng third persons responsible for such injury . . . may claimand recover
damages fromthe third person responsible for said injury,"” subject to the
subrogation rights of the Adm nistrator. For the reasons already stated, a

contractor's enployee who has presumably bargained for encountering the risks
associated with the work and who is harmed by the negligence of her own

empl oyer during the performance of the contract, as a matter of |aw, sinmply
has not been injured "under circumstances making [the contractor's hirer]
responsi bl e for such injury." See id.
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makes no distinction between the peculiar risk provisions and the
ot her provisions of chapter 15; "when the Sections in this
Chapter speak of liability to "another' or 'others' or to 'third
persons', it is to be understood that the enpl oyees of the
contractor, as well as those of the defendant hinself, are not
included."” Special Note at 17-18. The ngjority offers no
coherent analysis to explain why Monk's adoption of the reasons
in the special note should sonehow forecl ose the extension of its
anal ysi s beyond the peculiar risk provisions. The nmgjority does
not explain what inheres in the nature of the peculiar risk

provi sions that renders the reasoning in Monk |logical with
respect to section 413 and illogical when applied to section 414.
Nor does it explain how the presence or absence of peculiar risk
determ nes the identity of the "other" to whomthe enpl oyer owes
a duty of care as referred to throughout chapter 15.

Second, | amnot the first judge to articulate the |ogic of
barring enpl oyee suits under direct liability provisions other
than section 413. Several state courts have al so concl uded t hat
an enpl oyee of an independent contractor is barred from suing the
hirer of the contractor for negligent exercise of retained
control under section 414. See Sutherland v. Barton, 570 N W 2d

1, 5 (Mnn. 1997) ("[When applying the Restatenent [Second of
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Torts] sections that inpose liability on conpanies hiring

i ndependent contractors, we have held that 'others' does not

i ncl ude the enpl oyees of an independent contractor. This
[imtation also applies to 8 414.") (citation and footnote
omtted); Parker v. Neighborhood Theatres, 547 A. 2d 1080, 1085
(Md. C. Spec. App. 1988) ("Appellant has not provided the Court
with any authority that an enpl oyee of an independent contractor
injured by the negligence of his own nmaster is a person intended
to be included anong the class of persons to whomthe owner owes
a non-del egabl e duty of reasonable care . . . . No matter how
appel l ant phrases it, what he is unsuccessfully attenpting is an
end run on the Wirker's Conpensation Law."); King v. Shelby Rural
Elec. Coop. Corp., 502 S.W2d 659, 662 (Ky. 1974) ("Nothing in

t he di scussions of Sections 413, 414, 416, and 427 of the
Restatenent, Torts 2d, indicates that an enpl oyee of an

i ndependent contractor is within the class of 'others' protected
by those sections."”). These decisions are no nore nor |ess

bi nding on Virgin Islands courts than the California cases which
are cited repeatedly by the majority, yet the majority makes no

mention of themor their reasoning.



Figueroa v. HOVIC

Civ. App. No. 1999-011
Moore, J., dissenting
Page 29

Third, the California Suprenme Court has simlarly barred
enpl oyee suits under section 411,3% a direct liability provision
whi ch has nothing to do with the peculiar risk doctrine. See
Camargo v. Tjaarda Dairy, 25 P.3d 1096, 1102 (Cal. 2001) (ruling
that a contractor's enpl oyee cannot sue the contractor's hirer
under the "negligent hiring" theory set forth in section 411).
Yet, just a couple of nonths ago, the same court held that a
contractor's enpl oyee can sue the contractor's enpl oyer under
section 414, another direct liability provision which also has
nothing to do with peculiar risk. See Hooker v. Department of
Transp., 115 Cal. Rptr. 2d 853, 38 P.3d 1081 (Cal. 2002). To
reach this conclusion, the California high court had to rewite
section 414 to add a special requirenent to make an enpl oyer
liable to its contractor's enpl oyee:

W conclude that a hirer of an independent contractor

is not liable to an enployee of the contractor nerely

because the hirer retained control over safety

conditions at a worksite, but that a hirer is liable to
an enpl oyee of a contractor insofar as a hirer's

3 Section 411, entitled "Negligence in Selection of Contractor," provides:

An enpl oyer is subject to liability for physical harmto
third persons caused by his failure to exercise reasonable care to
enpl oy a conpetent and careful contractor

(a) to do work which will involve a risk of physical harm
unless it is skillfully and carefully done, or

(b) to perform any duty which the enmployer owed to third
persons.

RESTATEMENT 8§ 411.
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exercise of retained control affirnatively contributed

to the enployee's injuries.

Hooker, 115 Cal. Rptr. 2d at 856, 38 P.3d at ___ (enphasis
added) .

Thus, in California, there are now two bases for assessing
the liability of an enployer for the negligence of its
i ndependent contractor under section 414: (1) one for "others”
actually witten into section 414 resulting fromthe failure of
the enpl oyer to exercise its retained control with reasonabl e
care, and (2) one for the contractor's enpl oyees judicially
witten into section 414 resulting fromthe enpl oyer's exercise
of its retained control which "affirmatively contributed to the
enpl oyee's injuries.” Under California law, there are two
separate standards for liability under section 414, dependi ng on
whet her the plaintiff is the contractor's enpl oyee "ot her" or
some other "other."™ Nothing in section 414, or any provision of
chapter 15, supports this judicial revision, and | reject
Hooker's added requirenment as utterly inconsistent with the
strai ghtforward | anguage of chapter 15, which does not
contenpl ate separate categories of "others"” with varying

standards for each individual provision.
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It is difficult to conceive of a |ogical analysis that would
shield the enployer fromliability under section 411, but not
under section 414. Both are direct liability provisions that
i npose liability on an enpl oyer who has failed to conduct itself
with reasonable care, resulting in injury to "third persons" or
"others." Compare Restatenment 8§ 411 (enployer |iable where
injury is "caused by [its] failure to exercise reasonable care to
enpl oy a conpetent and careful contractor ') with id. 8§ 414
(enpl oyer liable where injury to "is caused by [its] failure to
exercise [its] control with reasonable care”). Neither is a
peculiar risk provision. And in both situations, as in all the
direct liability provisions of chapter 15, it is the negligent
act or omssion of the hired contractor that causes the injury in
fact. See Restatement § 409 (stating general rule of non-
liability for "physical harm caused to another by an act or
om ssion of the contractor or his servants"). |In all of the
direct liability exceptions of topic 1, liability is not inputed
in the ordinary | egal sense of the term but rather is derived
fromthe causative negligent act or om ssion of the contractor.

VWhat | believe led the California Supreme Court to rewite

section 414 (which revision has been adopted at |least in part by
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the mpjority)3 is a fundamental m scharacterization of the scope
and purpose of chapter 15 of the Second Restatenent of Torts. As
| have repeatedly enphasi zed, none of the exceptions to section
409's general rule of the enployer's non-liability can apply

wi t hout the underlying negligence of the independent contractor
and its enpl oyees. Chapter 15 of the Restatenent categorizes

t hose exceptions that also involve the fault or negligence of the
enpl oyer of the independent contractor under the direct liability
provi sions of sections 410-415. Chapter 15 provi des no nechani sm
for allocating fault between the enployer and its independent
contractor because it is only restating those instances in which
the contractor's enployer is also liable with the contractor "to
others,"” the contractor already being liable to those others by
definition. The contractor is always the one primarily
responsi ble for the workers' on-the-job injuries. For sone
reason, the California Suprene Court seens to have felt the need
to justify its exclusion of the enployer fromvicarious liability

section 416 in Privette, fromdirect liability section 413 in

3 The majority somewhat selectively quotes the California Supreme Court's

deci sion in Hooker for the proposition that "liability of the hirer [whose
conduct affirmatively contributed to the injury] is not in essence 'vicarious
or "derivative' in the sense that it derives fromthe 'act or om ssion' of the
hired contractor.” (See maj. op. at 8 n.10 (quoting Hooker, 115 Cal. Rptr. 2d
at 864, 38 P. 3d at ___).) The majority, however, does not adopt the separate
and specially heightened "affirmative conduct"” standard for enpl oyees

articulated in Hooker
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Toland, and fromdirect liability section 411 in Camargo. The
California high court acconplished this by fashioning its own
mechanismfor allocating relative fault between the contractor
and its enployer. Flying in the face of the |anguage of chapter
15, the court declared that the enployer's direct liability under
section 413 is nevertheless "in essence 'vicarious' or
"derivative' in the sense that it derives from the 'act or
omission' of the hired contractor." Toland, 955 P.2d at 512
(enphasi s added); see Privette, 854 P.2d at 725 n.2. The
Privette/Toland court could then conclude for section 413 that
the enpl oyer was less at fault than the contractor and that "it
woul d be unfair to inpose liability on the hiring person when the
liability of the contractor, the one primarily responsible for
the workers' on-the-job injuries, IS limted to providing

wor kers' conpensation coverage." Toland, 955 P.2d at 513
(citing, inter alia, Monk, 53 F.3d at 1390-93) (enphasis added);
see also Camargo, 25 P.3d at 1102-03. The camargo court extended
this reasoning to section 411: "For the sane reasons, an

enpl oyee of a contractor should be barred from seeking recovery
fromthe hirer under the theory of negligent hiring," even while
acknow edgi ng that section 411 nmakes the enployer liable for "his

own negligence under a theory of direct liability" and adopting



Figueroa v. HOVIC

Civ. App. No. 1999-011
Moore, J., dissenting
Page 34

the Privette/Toland m scharacterization of the enployer's direct
liability as essentially vicarious for section 411. I1d.
(enmphasis in original). In this way, the court could find that
l[iability under section 411 is nuch like liability under section
413 because the contractor is the person "primarily responsible
for the worker's on-the-job injuries.” Camargo, 25 P.3d at 1102.
G ven its erroneous and unnecessary creation that the
enployer's direct liability under sections 411 and 413 is
nevert hel ess "in essence 'vicarious' or 'derivative,'" the
California Suprene Court was virtually conpelled to find the
enpl oyer liable to the contractor’'s enpl oyee under section 414
when it could no | onger categorize that liability as vicarious or
derivative. In situations in which the enployer's actions
affirmatively contribute to the enployee's injuries, the court's
judicially constructed fault allocation nechanismfails, |eaving
no way for the court confortably to conclude that the contractor
is primarily responsible for the worker's on-the-job injuries.
The majority seens to have adopted this sane approach. | believe
that, under Virgin Islands law, the direct liability exception in

section 414 nmust remain as witten®* as a neans of meking the

3 As pointed out by the majority, the Restatenent (Second) of Torts, "as

generally understood and applied," provides "the rules of decision in the
courts of the Virgin Islands in cases to which they apply, in the absence of
local laws to the contrary." 1 V.1.C. 8 4. The California Supreme Court is
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enpl oyer of an independent contractor liable only to those
"others" not involved in the work and only for its failure to
reasonably exercise any retained control over the work which
causes injury to those others. 3

Finally, |I cannot agree with the ngjority that the Virgin
I sl ands wor kers' conpensation schenme forecl oses ny anal ysis here.
| f anyt hing, our workers' conpensation act supports ny concl usion
that chapter 15 provides no cause of action to a contractor's
enpl oyee.

E. 24 V.I.C. §§ 263a and 284 (b)

Section 263a provides that "it shall not be a defense to any
action brought by or on behalf of an enpl oyee, that the enpl oyee

at the time of his injury or death, was the borrowed, |oaned, or

not so bound, and is free to reject, accept, or judicially modify a rule set
forth in the Restatement. The Hooker court's new standard for enpl oyee

"ot hers" under section 414 is a judicially created expression of a continuing
evolution of California |law, and is simply not derived fromthe plain | anguage
of that section, which controls us here by statute. See Saldana v. Kmart, 260
F.3d 228, 233 (3d Cir. 2001) (rejecting Pennsylvania comon |law to apply the
pl ain | anguage of the Restatenment as Virgin Islands |aw); Monk, 53 F.3d at
1392 n.30 ("[A]ln interpretation of the Restatement by one jurisdiction within
this circuit does not conpel the sanme interpretation for another
jurisdiction.").

3 There may even be circumstances in which the enployer may subject itself
to liability under ordinary tort causes of action by sufficiently and
affirmatively taking over control of the part of the work that causes injury
to the enpl oyee. Even t hough it would relate to the work being perfornmed, the
situation then would no | onger be governed by section 414 and chapter 15
because the enployer itself either performed the work or directed the
performance of the work. These facts and this theory, of course, were not
before the trial court and are not before us.
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rented enpl oyee of another enployer."” 24 V.1.C 8§ 263a. Section
284, which sets forth the exclusive renedy provision of our
wor kers' conpensation act, further provides:
For the purposes of this section, a contractor

shal | be deened the enpl oyer of a subcontractor's

enpl oyees only if the subcontractor fails to conply

with the provisions of this chapter with respect to

bei ng an insured enployer. The "statutory enpl oyer and

borrowed servant” doctrine are not recognized in this

jurisdiction, and an injured enpl oyee may sue any

person responsible for his injuries other than the

enpl oyer naned in a certificate of insurance issued

under section 272 of this title.
24 V.1.C. 8 284(b). As best | can understand it, the majority's
position is that the Legislature has necessarily "denie[d] the
hirer of an independent contractor immnity fromsuit where the
subcontractor is insured for work[ers'] conpensation" because
section 284(b) refers to a "subcontractor's enpl oyees,” and the
reference to the "borrowed enpl oyee"” is not to be strictly read.
(See maj. op. at 15.) Although section 284(b) does indeed refer
to a contractor and subcontractor, it is sinply to describe the
only circunstance under which the contractor can be deened the
enpl oyer of the subcontractor's enployees. Since HOVIC clearly

is not and cannot be deenmed the enpl oyer of United Ogden's

enpl oyees, section 284(b) is irrelevant to the legal issues in
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this case. The very plain | anguage of sections 263a and 284(Db)
has nothing to do with this case.

Section 263a was added to our workers' conpensation act in
1984 to abrogate the borrowed enpl oyee doctrine in this
jurisdiction. The effect of that doctrine was to deemthe
"borrowed enpl oyee" to be the enpl oyee of the "borrow ng

enpl oyer", thereby entirely limting the borrowed enpl oyee to

relief under the workers' conpensation act and barring any tort

| awsui t against the said "borrow ng enployer." See Vanterpool v.
Hess 0il V.I. Corp., 766 F.2d 117, 128 (3d G r. 1985) (superseded
by statute). Contrary to the majority's assertion, barring the
contractor's enployee fromsuit under section 414 is not at al
inconpatible with the Legislature's having rejected the borrowed
enpl oyee doctrine. First and forenost, the enpl oyee of the

i ndependent contractor, such as Figueroa, is not the "borrowed,

| oaned, or rented enpl oyee of another enployer,” nor is she
treated as one under any of the provisions of chapter 15 or in
any case applying them She is the enployee of an independent
contractor, United Ogden, who by very definition is not
sufficiently controlled by the hirer, HOVIC, to be considered
HOVI C s enpl oyee. Thus, any statute specific to the defenses

avail able to a borrowi ng enpl oyer, such as section 263a, or the



Figueroa v. HOVIC

Civ. App. No. 1999-011
Moore, J., dissenting
Page 38

remedi es avail able to a borrowed enpl oyee, such as section 284,
is wholly irrel evant.

Further, barring enployee suits under 414 would not run
af oul of section 284(b) of the workers' conpensation act because
it does not "deen{] the [contractor's hirer] the enpl oyer of the

[ contractor's] enployees,"” which would indeed be inproper under
that section. See 24 V.1.C. 8§ 284(b). To wite into these

wor kers' conpensation provisions a grander prohibition by the
Legi slature that woul d prevent the Court from denying tort

recovery under chapter 15 of the Restatenent to the enpl oyee for

"physi cal harm caused to another by an act or omission of the

contractor or his servants,"* as the majority does here, is to

entirely rewite both section 414 and the rel evant sections of
our workers' conpensation | aw.

Ext endi ng Monk to bar enployee suits under section 414
sinply confirnms that a contractor's enployee is not an "other"
under section 414. It in no way amounts to limting the
contractor's enployee entirely to the exclusive renedy of
wor kers' conpensation for injuries caused by the contractor's
enpl oyer, as she woul d have been under the borrowed servant

doctrine. As explained above, Figueroa can sue HOVIC for harm

® Restatement 8 409 (general rule of non-liability) (enmphasis added).
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caused by it or its own enpl oyees' negligence in circunstances

unrelated to the work being perfornmed, or, as reaffirnmed by Monk

under section 343 and 343A of the Restatenent.

Most significantly, the nmajority fails to reconcile its
I nterpretation of sections 263a and 284(b) with the Court of
Appeal s' holding in Monk and, indeed, every other Virgin Islands
case that has denied liability to contractors' enpl oyees under
chapter 15. If section 284(b) neans what the nmajority woul d have
it say —that an enpl oyee nmay sue any third person who nay be
"responsi ble” in fact for the injuries —then it should explain
why the enployer is not "responsible" under sections 411 (per
California), and sections 413, 416 & 427 (per Monk, 53 F.3d at
1394), but is "responsible" under section 414, 3¢

The majority's effort to reconcile the enployer's non-
liability under the peculiar risk provisions with the enployer's
liability under the other provisions of chapter 15 | eaves ne

baffl ed. The peculiar risk doctrine incorporated in chapter 15

% As | read the majority's opinion, enployer liability depends on the

degree of the derivative or vicarious nature of the nomnally direct liability
provi si ons. If this is so, it should explain why the peculiar risk provision
enmbodied in section 413 is more "derivative" or "vicarious" in its essence
than the other direct liability provisions. It is an incorrect statement of
the law to say, as the majority does, that section 414 "does not depend on the
conduct of the independent contractor.” (See maj. op. at 12.) All the

provi sions of chapter 15 are prem sed at bottom on the negligent acts or

om ssions of the contractor, whether | abeled direct or vicarious. See
Rest at ement § 4009.
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ordinarily provides the basis for subjecting an otherw se

"faultl ess" person to liability, not for protecting that person

fromliability. In the context of contractor's enpl oyees,
however, the Court of Appeals has denied tort recovery under
circunst ances presenting peculiar risks, observing that liability
to the contractor's enployees "is not necessary to achieve the
original ains of the doctrine of peculiar risk." Monk, 53 F.3d
at 1392. As explained in Monk, recovery by the contractor's

enpl oyee under the peculiar risk doctrine is not necessary
because the contractor's enpl oyee already has recourse to a
system of recovery without regard to fault, which is exactly what
sections 416 and 427 achi eve for the non-enpl oyee plaintiff.

Al though the majority attenpts to limt the applicability of Monk
to peculiar risk provisions by referring to the "historical

consi derations” underlying the original ainms of the doctrine, it
does not explain why the result should be any different here
where there is |ikewi se no historical need for recovery

regardl ess of fault because the workers' conpensation schene
provi des such recovery. Just as with section 413 under Monk
liability is "not necessary" here because the enpl oyee has
recourse to a systemof recovery regardl ess of fault.

F. Conclusion
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In sum there is no |logical distinction between a theory of
derivative liability based on the negligent enployer who fails to
provi de for special precautions and one based on the negligent
enpl oyer who fails to exercise its retained control reasonably to
require the contractor to utilize safe work nethods. Wen the
contractor is charged with the primary responsibility for the
mai nt enance and operation of a cafeteria, as in this case, its
enpl oyer is not |iable under section 414 for injuries to the
contractor's enpl oyee caused by the contractor's negligence in
di scharging those duties. Accordingly, I would hold that the
contractor's enployee is not an "other" protected by section 414
of chapter 15 of the Restatenent and affirmthe trial court's
di sm ssal of Figueroa' s retained control claim

II. HOVIC's Liability Under Sections 343 & 343A.

Fi gueroa al so appeals the trial court's dismssal of her
cl ai munder sections 343 and 343A of the Restatenent. Although
Fi gueroa, as an invitee-enployee of HOVIC s contractor, was
protected by these prem ses liability causes of action, | agree
with the trial judge's finding at the end of the plaintiff's case
t hat Figueroa did not present sufficient evidence to send these
claims to the jury.

Section 343 provides:
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A possessor of land is subject to liability for
physi cal harm caused to his invitees by a condition on
the land, if, but only if, he (a) knows or by exercise
of reasonabl e care woul d di scover the condition, and
shoul d realize that it involves an unreasonable risk of
harmto such invitees, and (b) should expect that they
wi |l not discover or realize the danger, or will fai
to protect thenselves against it and (c) fails to
exerci se reasonable care to protect them agai nst the
danger.
Restatenent 8 343 (" Dangerous Conditions Known to or Di scoverable
by Possessor”). Section 343A provides in relevant part:
A possessor of land is not liable to his invitees for
physi cal harm caused to them by any activity or
condition on the | and whose danger is known or obvious

to them unless the possessor should anticipate the
har m despite such know edge or obvi ousness.

Rest at enent § 343A ("Known or Cbvious Dangers"). Sections 343
and 343A are to be read together: Section 343 protects invitees
from nonobvi ous dangerous conditions on the |land, while section
343A deal s wth dangers that are known or obvious to the invitee.
See Monk, 53 F.3d at 1389.

The question before the trial court was whether, view ng the
evi dence presented at trial in the light nost favorable to
Fi gueroa and giving her the advantage of every fair and
reasonabl e inference, there was sufficient evidence fromwhich a
jury reasonably could find for Figueroa. See FeE. R Cv. P

50(a); williams v. Rene, 886 F. Supp. 1214, 1221 (D.V.l.), rev'd
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on other grounds, 33 V.I. 297, 72 F.3d 1096 (3d G r. 1995).

Thus, in this case, there would have to be enough evi dence for
the jury reasonably to find either (1) that the dangerous
condition of the salad bar hose was not obvious and that HOVIC
knew of or coul d have discovered the nonobvi ous condition but
failed to exercise reasonable care to protect Figueroa, or (2)
HOVI C shoul d have anticipated that Figueroa would |et herself be
har med by the danger of the water |eaking fromthe sal ad bar hose
onto the floor, even though she adnmtted she knew about it, and
that HOVIC failed to exercise reasonable care to protect Figueroa
fromit.

After hearing all the plaintiff's evidence, the trial judge
found that there was "no evi dence provided by any of the
plaintiff's witnesses indicating know edge or discovery of the
condition by the defendant." Figueroa v. HOVIC, CiVv. No.

137/ 1997, slip op. at 9 (Terr. C. Nov. 27, 1998). Having
carefully reviewed the record below, | agree with the trial judge
that Fi gueroa presented no evidence at trial sufficient to
establ i sh the know edge or constructive know edge of HOVIC, an
essential elenment for plaintiff to prove under section 343.

Qgden Services was clearly responsible for the daily maintenance

of the cafeteria, including keeping the floor clean. Figueroa
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testified that she herself and her coworkers were directly
responsi bl e for making sure the floors were clean. She testified
further that she herself had cleaned water spilled fromthe sane
sal ad bar hose on nore than one occasion. As the trial judge
concluded, "[i]t was . . . clear that the condition that resulted
in the injury was known to [ Ogden Services]" and that "no
evi dence was place on the record attributing know edge of the
condition to HOVIC' before Figueroa fell and was injured. See
id. On appeal, Figueroa asserts that the jury could have
i nferred know edge based on the evidence that Ogden Services knew
of the condition and net periodically with HOVIC regardi ng safety
concerns. This is a wholly insufficient factual basis upon which
a reasonable jury could infer that HOVI C had actual know edge of
t he dangerous condition. It would have been rank speculation to
allow the jury to nmake such an "inference,” and the trial judge
correctly dism ssed the section 343 claim

| would likewise affirmthe trial court's ruling on section
343A, which deals with dangers known to invitees. As already
noted, Figueroa clearly knew about the danger of slipping in the
pool ed water — she repeatedly cleaned it up. As also already
noted, plaintiff did not prove that HOVI C knew anyt hi ng about the

obvi ously dangerous condition. It follows that if HOVIC knew
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not hi ng of the dangerous condition, no jury could reasonably find
t hat HOVI C reasonably shoul d have expected that Figueroa would
not exercise care to protect herself or have anticipated that her
attention mght be distracted fromthe danger or have foreseen

t hat Figueroa would "proceed to encounter” the condition despite
its obviousness to her. See Restatenent 8§ 343A cnt. f. For
these reasons, | would affirmthe trial court's dism ssal of

Fi gueroa's section 343 claimas well.
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ORDER OF THE COURT

AND NOW this 16th day of April, 2002, having considered the arguments and
submissons of the parties, and for the reasons set forth in the Court's accompanying opinion of
even date, it is hereby

ORDERED that the appellant's motion to recuse District Judge Thomas K. Moore from
this Panel iSDENIED. It isfurther

ORDERED AND ADJUDGED that this matter isREVERSED, and REMANDED for

anew trid consstent herewith.

FOR THE COURT:

/s/
Rhys S. Hodge
Territorial Court Judge

Sitting by Designation
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WILFREDO MORALES
Clerk of the Court
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